
































1, 2018). Because both of these agreements were executed to help the applicants demonstrate
compliance with the hierarchy, they are contingent on and coterminous with the Department’s
approval of JRL’s request to dispose of 81,800 tons of MSW annually. See BGS & NEWSME’s
Response to Department’s March 12 Follow-Up Comments, page 8 (March 15, 2018). Thus, as
currently written, the Commissioner’s decision reduces the term of both contracts to one-year
deals.

D. Cutting Off the Supply of MSW to JRL Will Increase Operating Costs.

BGS and NEWSME’s application also documented how refusing to allow existing JRL to
accept MSW through its closure will increase operating costs and may necessitate using
materials like virgin soil or woodchips that will take up valuable landfill space in lieu of MSW.
See Application, page 2-10 at § 2.2 and BGS & NEWSME’s Response to Department’s February
15,2018 Comments, pages 7-8 (March 1, 2018) (explaining how MSW will be used beneficially
at JRL as pre-grading and shaping material as part of closure and to aid in bulking of treatment
plant sludges with significant liquid volume); BGS & NEWSME’s Response to Department’s
February 15, 2018 Comments, pages 13-14 (March 1, 2018) (discussing additional costs of
substituting other materials for MSW). Replacing the bulking material with soil, for example,
would cost approximately $500,000 per year, while replacing the shaping material could cost an
additional $1.4 to $1.7 million. See id.

V. The Commissioner Approves the Application, But Subject to Severe Restrictions.

After significant discussions with Department staff on the details of the solid waste
market, the Commissioner issued the decision on the last day before the MSW allowance was set
to expire. As summarized above, it authorizes an extension of 12-18 months in Conditions 5 and

7, as follows:
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3 BGS and NEWSME shall accept no greater than 81,800 tons per year of non-
bypass, in-state MSW at JRL, limited to a period of time up to and including
March 31, 2019, except for a possible one-time six-month extension beyond
March 31, 2019 of no greater than 30,000 tons of non-bypass, in-state MSW
based on a demonstrated need, as stated in Condition 7 below. . . .

7. If a demonstrated need exists, BGS and NEWSME may submit a one-time request
for a six-month potential additional extension . . . under the following conditions:

A. The one-time request shall be limited to not greater than 30,000 tons of
non-bypass, in-state MSW over the six-month extension period; and

B. The one-time request shall be submitted no later than November 30, 2018 .
. . with a specific plan detailing the need for the extension based on the
then-current solid waste landscape in Maine, with emphasis on the
operational status of other solid waste management facilities in Maine
which are higher on the hierarchy.
In addition, the Commissioner’s decision also includes in Condition 6 a requirement by
March 31, 2019, to “develop and prepare to implement measures that eliminate the need for non-
bypass, in-state MSW disposal at JRL.”
ARGUMENT
The Commissioner’s decision limiting the disposal of MSW at JRL to a 12-18 month
period and requiring BGS and NEWSME to determine how to eliminate the need to dispose of
MSW at JRL is inconsistent with the hierarchy and should be revised for three main reasons.
First, as required by the hierarchy, the applicants have demonstrated compliance with the
maximum extent practicable test to reduce the landfilling of MSW. Second, the Commissioner’s
decision simply, and without justification, pushes MSW to other landfills, thereby favoring those
facilities over JRL even though they are on the same level of the hierarchy. This in no way
satisfies the intent of the hierarchy. Third, the Commissioner’s decision requires BGS and
NEWSME somehow to solve problems with MSW generation and disposal that are beyond their

control (and in some cases, such as a new commercially-owned incinerator, impossible), also in

conflict with the hierarchy. Indeed, the overall result of the Commissioner’s decision will be the
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amendment, and thus no longer needs to demonstrate compliance with the hierarchy for this
waste stream. As a result, it would not need the contracts. Linking the PERC and CRM
contracts to the JRL amendment is not a bad thing. Rather, it shows that the hierarchy actually
alters behavior in favor of facilities like PERC and CRM, exactly as the Department intends. As
noted above, the irony of the Commissioner’s decision limiting continued disposal of MSW at
JRL to just 12 or 18 months, is that it will drive MSW away from PERC and CRM to other
landfills, the lowest rung of the hierarchy.

4. The Hierarchy Cannot Compel Facilities to Enter Contracts that are
Uneconomical.

Although the Commissioner never says so in the decision, there may be an assumption
that Casella could somehow have reached agreements with PERC and CRM to send even more
MSW to those facilities. As explained in detail in the various application filings with the
Department, these are both arms-length contracts that were heavily negotiated by private parties.
To supply greater tonnage to either facility, beyond the significant MSW tonnage already
contracted for (collectively at PERC and Fiberight, up to 120,000 tons of in-state MSW), would
have required a tip fee that was uneconomical, and thus no further supply could be negotiated.
See Supplemental Information on Solid Waste Management Hierarchy, page 2 (December 14,
2017) and BGS & NEWSME’s Response to Department’s February 15, 2018 Comments, pages
11-12 (March 1, 2018). The hierarchy does not allow the Department to insert itself into private
contl‘é;:ts and force parties to make bad deals. See 06-096 CMR 400 § 4(N) (clarifying that the
“maximum extent practicable” standard requires consideration of costs “without causing
unreasonable increases in facility operating costs”). In any event, with respect to the PERC

contract, the approximately 80,000 tons of in-state MSW that the parties did agree upon is by far
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read to justify that result, and so these conditions should be amended. See 06-096 CMR 400
§ 4(N)(2)(a) (promoting reuse, recycling, composting, and processing over disposal). |

The reality is that despite focused effort by many different participants in Maine’s solid
waste marketplace, Maine’s capacity to manage non-bypass MSW is outstripped by the amount
it actually generates. The Commissioner’s decision seems to recognize this fact, noting that
Maine generates nearly 1.2 million tons of non-bypass MSW annually, but, at best, has only
595,000 tons of non-landfill capacity for managing it if both PERC and Fiberight are able to
operate at the capacities assumed by the Commissioner. See Order, page 20 at Table 5 &
§ 8(B)(3). As discussed above, there is no prospect that this will change any time soon, as state
law prohibits developing new commercial incinerators, it takes years to design, permit, and build
new MSW processing facilities like Fiberight, and there is no evidence in the record (and the
Commissioner makes no finding) that other facilities could somehow make up the gap through
steps like recycling and composting. Indeed, the prospects for recycling are now significantly
hamstrung by China’s new policy severely limiting recycled materials from the U.S. and
elsewhere. Casella has successfully negotiated new agreements with PERC and CRM to divert
from JRL up to 120,000 tons of in-state MSW each year, and despite the parties’ best efforts,
could not reach agreements to expand that figure. The Commissioner even agrees that out-of-
state options for managing solid waste are not practicable. See Order, page 30 at § 8(D)(4)(b)
(concluding that “the capacity constraints and/or economic considerations do not appear to make
this a viable option™).

Thus, there is nothing in the record, let alone in the Commissioner’s decision, to suggest
in any reasonable way that the MSW to be barred from JRL after 12 months (or 18 months, if the
modest extension of Condition 7 were granted) is somehow going to be managed at a level

higher on the hierarchy. That, however, is a critical flaw in the decision, as it sets up the near
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)
)
)
) AMENDMENT

allowed to continue to accept in-state MSW.

The changes identified to occur on March 31, 2018 include:

i

Hi

The expiration of existing MSW disposal contracts between
MRC municipalities and PERC;

The expiration of the existing disposal agreements between
PERC and Casella (30,000 tons per year of former MERC
MSW);

Potential changes to PERC’s operational structure due to
the expiration of the existing above-market power sales
agreement with the local utility, resulting in a reduction in
MSW processed to approximately 210,000 tons per year
and reduction in disposal volumes of PERC residue;

The non-operational status, due to continued construction,
of CRM’s MSW processing facility in Hampden which was
previously expected to be operating by April 1, 2018; and

The expiration of the approval for JRL to accept non-
bypass MSW for disposal.

The applicant states that with conservative estimates of future
planned disposal capacity at PERC and CRM’s facility post-2018
(210,000 tons per year and 105,000 tons per year, respectively) and
the known capacity at ecomaine and MMWAC, there will likely be
a continual shortfall in management options at a higher level on the
hierarchy than landfills for MSW generated in Maine, which has
not changed since the closure of MERC in 2012. Table 5, below,
was included in Appendix 5 of the Application to corroborate the
shortfall concept.
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AMENDMENT

G. Environmental Monitoring

Environmental monitoring will not change with the proposed amendment. JRL
will continue to monitor the landfill as detailed in the approved Environmental
Monitoring Plan located in the Operations Manual, including characterization and
evaluation of groundwater and surface water, evaluation of the performance of the
primary liner system, and characterization and evaluation of the quality and
quantity of leachate.

H. Acceptable Solid Waste, Waste Characterization, and Hazardous Waste Exclusion

The waste acceptance, characterization, and hazardous waste exclusion programs
will not change with the proposed amendment. JRL will continue to operate per
the approved Waste Characterization and Acceptance Plan in the Operations
Manual.

L. Facility Access/Hours of Operation

The proposed amendment will not change access to, or the hours of operation of,
the landfill.

J. Hot Loads

Any hot loads received at the landfill will continue to be handled utilizing the
procedures in place as described in the Operations Manual.

The Department finds that current JRL design and operations, including the procedures
and cell development plans detailed in the Operations Manual, appropriately address
handling and disposal of MSW at the landfill pursuant to the requirements in 06-096
C.M.R. ch. 401. The Department further finds that utilization of MSW as grade fill and
for waste bulking is a viable option, but it is not the only material available that can be
utilized for these operational needs. Additional discussion of the technical aspects as
related to the hierarchy can be found in Finding 8.

ALL OTHER

All other Findings of Fact, Conclusions and Conditions made in Department licenses #S-
020700-WD-BC-A and #S-020700-WD-BG-Z remain unchanged.
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